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Introduction
This guide covers a range of information which includes:
· TUPE regulations
· TUPE employee transfer
· Information & consultation obligations
See below for more detail
TUPE regulations
Transfer of Undertakings (Protection of Employment) Regulations , known as TUPE is the employment legislation that is in place to deal with the effect on employees’ contracts where an employer transfers a business or part of a business to another. The basic aim of the TUPE regulations is to ensure that, if and when a transfer of an undertaking takes place, that the contracts of employment of the employees affected would be transferred automatically from one employer to another.
The main definitions within the law deal with what does and does not constitute a business transfer, including the definition of a business entity. A business entity can be a small part of a larger entire business and commonly this has involved the contracting out of services or the tendering for contracts within both the public and private sector.
Employers can offer a defence to claims in transfer situations by arguing economic, technical or organisational reasons for their actions. The regulations cover all employees who were employed in the business (or part of the business) being transferred before the transfer.
Since April 2006 the new regulations have introduced a category of transfer known as a service provision change that applies where there is a group of workers undertaking activities for a client. This mainly applies to those areas of business where contractors are regularly used such as cleaners, caterers and IT workers.
Many of the decisions affecting transfer of undertakings situations have evolved from case law. These decisions are constantly evolving and great care is therefore needed in the administration of employees in a situation covered by the regulations.
In essence, however, all of the liabilities owed to the employees by the existing employer (the transferor) will pass to the new employer (the transferee) at the point of transfer. Employers, therefore, who are transferring a business to another employer should ensure that the arrangements between them and the buyer are clear and unequivocal. Employees are also entitled to be given notice of the fact that a business is transferring.
For the employer taking over a new business, again it is essential that accurate and comprehensive records relating to the employees and their contracts are transferred. There is a legal obligation on the outgoing employer to provide certain information to the incoming employer prior to the transfer. A failure to do so can lead to a minimum award of £500 per employee affected. In either case, full, open and comprehensive communication with the employees is an essential ingredient.
Employees who wish to claim a remedy for unfair treatment involved in the transfer of an undertaking may apply to an Employment Tribunal.
TUPE employee transfer
When a transfer of a business takes place by virtue of the Transfer of Undertakings (Protection of Employment) Regulations, known as TUPE, the employees transfer automatically to the new employer as if their contracts of employment had originally been made with the new employer (the transferee). In these circumstances, employees will be transferred whether or not they have been informed of the transfer and regardless of any contrary intention or any agreement between the former employer (the transferor) and the new employer (the transferee).
For TUPE purposes, an employee is defined as any individual who works for another person under a Contract of Employment or apprenticeship or otherwise but not someone who provides services under a Contract for Services.
Although the transfer itself is automatic, employees can object to the transfer and decline to move from one employer to another. The consequence of this situation is that the employee’s employment will be deemed to have terminated by operation of law with no entitlement to compensation for unfair dismissal.
As a general rule, employees will transfer on the transfer day, which is normally the date of the completion of the contract for sale of the business.
If a transfer does take place, the effect of this is that all of the rights, powers, duties and liabilities of the transferor, under or in connection with employer’s Contracts of Employment, transfer to the transferee. Also any act or omission of the transferor before the transfer is deemed to have been an act or omission of or in relation to the transferee. This means that employers purchasing businesses need to extremely careful in the due diligence that they exercise in checking into the background of the outgoing employer.
One of the key aims of TUPE is to protect employees when a business changes hands and the general position has always been that employees who transfer under TUPE do so on their existing terms and conditions of employment. Any changes in contractual terms, where the reason for the change is solely or principally related to the transfer, are void. However, TUPE does permit transferors and transferees to agree contractual variations with employees connected with the transfer for economic, technical or organisational (ETO) reasons.
Case law suggests that such reasons could relate to some of the following examples:
· The profitability or market performance of the transferee’s business (economic)
· The nature of the equipment or production processes which the transferee operates (technical)
· The management or organisational structure of the transferee’s business (organisational).
Information and consultation obligations
The TUPE regulations impose a duty on both the transferor and transferee to provide information about the transfer. This information should be passed to representatives of their respective workforce before a transfer takes place. If any additional measures are contemplated, there is an additional obligation to consult with representatives. Also, there is a further duty on the transferor to provide information about the employees to the transferee before the transfer occurs.
Therefore, the appointment of appropriate representatives is often undertaken in a TUPE situation. Where a transferor has no recognised union, a transferor is nevertheless obliged to invite the affected employees to elect employee representatives for the purposes of TUPE. If they fail to do so, the transferor is required to inform and consult with all employees on an individual basis in relation to the transfer.
Both the transferor and transferee are required to inform the representatives of the fact that a transfer is to take place, the date or proposed date of the transfer and the reason for it together with the legal, social and economic implications of the transfer for any affected employees.
Consultation on any measures proposed in relation to the transfer requires a duty to consult with the appointed representatives or directly with the affected employees. Such information must be provided long enough before the transfer to enable meaningful consultation to take place.
The transferor is obliged to provide the transferee with details of the transfer of employees in relation to:
· Identity and age
· Information in their Written Statement of Main Particulars of Employment
· Information relating to any disciplinary action
· Information relating to any grievances
· Information about any legal action brought about against the transferor within the previous two years and any potential legal action that may be brought
· Information relating to any collective agreements which will affect the transfer
· Information relating to all employees who would have been employed by the transferor and assigned to the group of employees affected before the transfer if they had not been unfairly dismissed.
The above information must be correct at a specified date, not more than 28 days before the date it is notified to the transferee.
The notification must be given not less than 28 days before the transfer. If this is not possible then it must be given as soon as is reasonably practicable thereafter.
Employment Tribunal proceedings can be brought by both employees and transferees for failure to provide proper consultation and information.
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